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4.

CITY COUNCIL
WORKSHOP SESSION
AUGUST 24, 2010

6:00 P.M.

SCHEDULING OF SPECIAL MEETING IN SEPTEMBER FOR EXECUTIVE
SESSION REGARDING REDEVELOPMENT MATTERS

ADDITIONAL RETAIL PRIVILEGE/JAMES G AARON, ESQ
(HIGHTIDE SEAFOOD GRILL)

PROPOSED TRAFFIC ORDINANCE - WESTWOOD AND BATH AVENUES

REVIEW OF REGULAR AGENDA

EXECUTIVE SESSION

1.

PERSONNEL MATTERS

A. BOARD OF ADJUSTMENT APPOINTMENTS
ALTERNATE 1 AND 2 INTERVIEWS

B. DATA PROCESSING TECHNICIAN (SALARY)
TAX LIENS {165 BRANCHPORT AVENUE)
COMCAST CONTRACT/MR. WOOLLEY
REDEVELOPMENT/CONTRACT/LITIGATION

A) FUSHIA TRIANGLE

B) BROADWAY ARTS CENTER
C) SETTLEMENT AGREEMENT/OCEAN PLACE DEVELOPMENT, LLC




ADMINISTRATIVE AGENDA
'CITY COUNCIL
CITY OF LONG BRANCH
AUGUST 24, 2010 - 7:00 P.M.

ROLL CALL:

JOY BASTELLI, COUNCILWOMAN
KATHLEEN BILLINGS, COUNCILWOMAN
JOHN PALLONE, COUNCILMAN
MICHAEL SIRIANNI, COUNCIL VICE PRESIDENT
DR. MARY JANE CELLI, COUNCIL PRESIDENT

PLEDGE OF ALLEGIANCE

CERTIFICATION BY CLERK:

| HEREBY CERTIFY THAT THIS MEETING HAS BEEN PUBLISHED IN THE
NEWSPAPER IN  ACCORDANCE WITH THE OPEN PUBLIC
MEETINGS ACT AND POSTED AS REQUIRED BY LAW.

PRESENTATIONS:

LIFE SAVING AWARDS

READING AND APPROVAL OF PREVIOUS MINUTES:

AUGUST 10, 2010

CONSIDERATION OF ORDINANCES:
PUBLIC HEARING AND FINAL CONSIDERATION

#11-10 AN ORDINANCE AMENDING AND SUPPLEMENTING
SECTION 75-11 (A)(2) ENTITLED “LEAVES OF ABSENCE,"” SECTION
A(2) ENTITLED *“SICK LEAVE" OF THE “REVISED GENERAL
ORDINANCES OF THE CITY OF LONG BRANCH

ORDINANCES FOR INTRODUCTION:

NONE



PUBLIC PARTICIPATION:
STATEMENT TO THE PUBLIC

In the interest of serving the public in the most efficient
manner possible, the following guidelines shall be established
for public participation:

The Mayor and Council welcome all members of the public
to express their views on any issues. The public shall be invited
to make any comments on individual Ordinances and
Resolutions before a vote is taken. The public comment is
limited to comments directly related to the Ordinances and/or
Resolution under discussion. General comments follow the
public participation of Resolutions.

Citizens wishing to address the Council must give their name,
street address and the group, if any, that they report to or
represent. Each person who wishes to address the Council may
do so for a period of up to five (5) minutes with no yielding of
time to anyone. This is subject to any adjustment deemed
necessary and appropriate by the Council President based
upon the situation at hand. Each person may speak only once.

The Council reserves the right to terminate any remarks
made by any individual, which are rude, or in a tone, which
would insight or engender hostility whereby, in the judgment of
the Council President, the meeting may become disrupfive.

RESOLUTIONS:

R225-10 RESOLUTION AUTHORIZING THE AWARD AND
EXECUTION OF A CONTRACT FOR CONSTRUCTION PROJECT
MANAGEMENT SERVICES RELATING TO THE MILLENNIUM PIER
WITH SKANSKA USA BUILDING, INC.

R226-10 RESOLUTION APPROVING 2010/2011 LIQUOR LICENSE
RENEWAL OF LONG BRANCH LIQUORS LLC 1325-33-047-008
(LONG BRANCH LIQUORS)

R227-10 RESOLUTION APPOINTING MEMBERS TO THE LONG
BRANCH CABLE COMMISSION

R228-10 RESOLUTION APPOINTING KATHLEEN BILLINGS TO THE
LONG BRANCH URBAN ENTERPRISE ZONE BOARD

R229-10 RESOLUTION APPOINTING JOHN PALLONE TO THE
LONG BRANCH URBAN ENTERPRISE ZONE BOARD



R330-10 RESOLUTION AUTHORIZING AUCTION OF ABANDONED
VEHICLES

R331-10 RESOLUTION TRANSPORTATION TRUST FUND MUNICIPAL
AID PROGRAM FOR FISCAL YEAR 2011

R332-10 RESOLUTION AUTHORIZING THE EXECUTION OF A
SETTLEMENT AGREEMENT IN THE MATIER OF CITY OF LONG
BRANCH V. WILLIAM R DIXON, JR., ET AL. (TENTATIVE)

R333-10 RESOLUTION RELEASING MAINTENANCE GUARANTEE
(LONG BRANCH COVENANT CHURCH)

R334-10 RESOLUTION APPROVAL PAYMENT OF BILLS

APPLICATIONS:

1. APPROVAL OF (2) RAFFLE LICENSES FOR GREYHOUND
FRIENDS OF NJ

2. APPROVAL OF RAFFLE LICENSE FOR CENTER FOR
VOCATIONAL REHABILITATION

3. APPROVAL OF RAFFLE LICENSE FOR ST. MICHAELS CHURCH

4. APPROVAL OF RAFFLE LICENSE FOR FOOD BANK OF
MONMOUTH & OCEAN COUNTIES

5. APPROVAL OF RAFFLE LICENSE FOR MONMOUTH MEDICAL
CENTER FOUNDATION

6. APPROVAL OF RAFFLE LICENSE FOR LONG BRANCH LITTLE
LEAGUE

MISCELLANEOUS BUSINESS FOR THE GOOD OF THE ORDER

ADJOURNMENT




Ordinance No. //- /()

ORDINANCE AMENDING AND SUPPLEMENTING SECTION 75-11(A)(2) ENTITLED
“ EAVES OF ABSENCE,” SECTION A(2) ENTITLED “SICK LEAVE” OF THE
“REVISED GENERAL ORDINANCES OF THE CITY OF LONG BRANCH.

WHEREAS, Leaves of absence and sick leave for employees of the City of Long
Branch are set forth in Section 75-11A of the Long Branch City Code; and

WHEREAS, Ordinance No. 75-11A(2) describes the leaves of absence of
employees of the City of Long Branch who retire for reasons of physical disability, age
or length of service; and

WHEREAS Ordinance No. 75-11A(2) states when an employee retires for
reasons of physical disability, age, or length of service, such employee shall be entitled
to 25% of his accumulative sick days’ pay not exceeding $3,000 in total; and

WHEREAS, New Jersey statute requires an employee to be paid up to $15,000
in total accumulation for sick days; and

WHEREAS, amendment of this City Ordinance is in accordance with the State
Statute and recommended by Apruzzese, McDermott, Mastro & Murphy, Labor Counsel
for the City of Long Branch; and

WHEREAS, the Mayor and City Council concur with the recommendation made
by the Labor Counsel, and wish to amend the City Code accordingly.

NOW, THEREFORE BE IT ORDAINED by the City Council of the City of Long
Branch that Ordinance No.75-11A(2), entited “Leaves of absence” and Section A
entitled “Sick Leave,” Paragraph (2) of the Revised General Ordinances of the City of
Long Branch, be and is hereby to read as follows:

When an employee retires for reasons of physical disability, age or length

of service, such employee shall be entitled to be reimbursed for 50% of

his/her accumulative sick days’ pay not exceeding $15,000 in total. The

$15,000 cap is consistent with State statute, and this provision shall be
interpreted so as to be in compliance with said statute. However, this
provision may be altered by written contract entered into between the City

and an employee or employees in the sole discretion of the Mayor and

Council. The retiring employee shall, if possible, advise the Chief

Administrative Officer of the intention to retire by November 1 of the year

prior to the year of retirement so that budget requirements may be met

and so provided. In the event of an employee’s death, such payment shall

be made to the beneficiary as indicated on the employee’s P.E.R.S.
retirement form.



NOW, THEREFORE BE IT ORDAINED that this: Ordinance shall take effect
immediately upon ﬁnal passage and publication in accordance with the law. |

The provisions of this Ordinance shall be severable.

NOW, THEREFORE BE IT ORDAINED that in the event that any portion of this
Ordinance is found to be invalid for any reason by any Court of competent jurisdiction,
such judgment_shall be limited in its effect only to the portion of the Ordinance actually
adjudged invalid and shall not be deemed to affect the operation of any other portion

thereof, which shall remain in full force and effect.

NOW, THEREFORE BE IT ORDAINED that all other Ordinances or parts of
Ordinances inconsistent herewith are hereby repealed to the extent of such

inconsistencies.



RESOLUTION o229~/ 0

RESOLUTION AUTHORIZING THE AWARD AND EXECUTION OF A CONTRACT
FOR CONSTRUCTION PROJECT MANAGEMENT SERVICES RELATING TO THE
MILLENNIUM PIER WITH SKANSKA USA BUILDING, INC.

WHEREAS, the City has been engaged in the study of the potential for the
redevelopment of the Long Branch Pier to include a mix of uses and ferry terminal (the
“Millennium Pier Project”); and

WHEREAS, in December 2008, the City had an updated feasibility study performed,
outlining concepts and a development program for the Millennium Pier Project; and

WHEREAS, the City has obtained federal grant funds from the Federal Transit
Administration to be used for the design and engineering of the Millennium Pier Project; and

WHEREAS, the City issued Request for Qualification/Proposals #FO-002-09, seeking
requests for qualifications and proposals for architectural, engineering and environmental
services for the design and engineering of the Millennium Pier Project, with such services to
include design and program management for the studies and development of documents
representing Phase 1, 30% Design Development drawings for the Millennium Pier Project; and

WHEREAS, as a result of the above solicitation the City awarded a contract to M.G.
McLaren, P.C., d/b/a McLaren Engineering Group (the “Lead Design Team”) to provide such
architectural, engineering and environmental services in connection with the Pier design; and

WHEREAS, the Lead Design Team has been providing such services, pursuant to its
contract; and

WHEREAS, the City desires to retain the services of a construction project manager to
oversee the progress of the Pier design and to serve as the City’s consultant and representative
and provide an opinion as to the constructability and feasibility of the Pier design; and

WHEREAS, because such services shall be paid for, in whole or in patrt, by a grant from
the Federal Transit Administration, the City was required to solicit such proposals and award a
contract through the third party procurement rules, regulations, and requirements for
architectural and engineering services, pursuant to applicable Federal Transit Administration
rules and regulations, the October 1, 2008 Master Agreement between the Federal Transit
Administration and the City, Federal Transit Administration Circular 4220.1F, and all other
applicable federal requirements (the “Federal Grant Requirements”); and

WHEREAS, the City issued RFQ/P #F0-024-09 pursuant to and in compliance with the
Federal Grant Requirements and the review and evaluation of the proposals submitted in
response to the RFQ/P #F0-024-09 was conducted pursuant to and in compliance with the
Federal Grant Requirements; and

1232528.01



WHEREAS, responses to RFQ/P #F0-024-09 were received on January 29, 2010; and

WHEREAS, through the process mandated by the Federal Grant Requirements and
applied by the City, and the City’s careful consideration and due diligence, Skanska USA
Building, Inc. (“Skanska”) has been determined to be the most qualified proposer, based upon
which Skanska was selected as the proposer with whom to negotiate an agreement for
construction project management services; and

WHEREAS, the City and Skanska have engaged in such negotiations to determine a fair
and reasonable price for such services, pursuant to the Federal Grant Requirements; and

WHEREAS, the City has determined that the proposed Agreement for Construction
Project Management Services, attached hereto as Exhibit A and incorporated herein, provides for
the services the City solicited in RFQ/P #F0-024-09 at a fair and reasonable price, pursuant to
the Federal Grant Requirements; and

WHEREAS, Skanska represents that it can perform the required services set forth in the
Agreement for Construction Project Management Services in a timely manner and the City has
determined that Skanska is a responsible contractor, pursuant to the Federal Grant Requirements;
and

WHEREAS the Chief Financial Office of the City of Long Branch has certified, in
accordance with the Certification of Funds Form attached hereto, that funds, in the total amount
of $198,154.00, are available for his contract in the City's Capital Account C-04-096-601 n the
amount of $39,791.00, and in the City Grant Account G-09-027- in the amount of $159,163.00

NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Long Branch
that the Mayor of the City of Long Branch be and the same hereby is authorized to execute the
Agreement for Construction Project Management Services with Skanska, annexed hereto as
Exhibit A and made a part hereof.

MOVED:

SECONDED:

AND ADOPTED UPON THE FOLLOWING ROLE CALL:
AYES:

NAYES:

ABSENT:

ABSTAIN:

1232528.01



CITY OF LONG BRANCH
OFFICE OF THE FINANCE DIRECTOR
344 BROADWAY
LONG BRANCH, NJ 07740

r CERTIFICATION OF CHIEF FINANCIAL OFFICER

As the Chief Financial Officer of the City of Long Branch, I certify that
funds are available for award of the following contracts/agreements:

CONSTRUCTION PROJECT MANAGEMENT
SERVICES RELATING TO THE MILLENNIUM PEIR

Said contract being made as follows:

SKANSKA USA BUILDING, INC. $ 198,954.00

Said funds being available in the form of:

DESIGN AND ENGINEERING - PIER

CAPITAL APPRO. # C-04-096-6011 $ 39,790.80
PROFESSIONAL SERVICES
GRANT APPRO # G-09-027-401 $ 159,163.20

/

C;)?m%// VA %%/Og/ | /0

Ronald J. Mehlh¢fn, Sr., C.P.A., RM.A. ate
Finance Director, Chief Financial Officer




AGREEMENT BETWEEN
CITY OF LONG BRANCH
AND
SKANSKA USA BUILDING, INC.
FOR

CONSTRUCTION PROJECT MANAGEMENT SERVICES
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This AGREEMENT is made and entered into this 10th day of August, 2010 by and between the City of
Long Branch, a municipal corporation of the State of New Jersey, with offices located at 344 Broadway,
Long Branch, NJ 07440 (hereinafter called "CITY") and Skanska USA Building, Inc. a Delaware
corporation, having a place of business located at 1633 Littleton Road, Parsippany, New Jersey 07754
(hereinafter called "SKANSKA"). ’

WHEREAS, CITY desires to contract professional services for construction project management
(“CPM”) services related to the architectural and engineering (“A&E”) design work being conducted by
M.G. McLaren, P.C., d/b/a McLaren Engineering Group and its sub-consultants (collectively referred to
herein as the “ Lead Design Team”) in connection with the Long Branch Pier and Ferry Terminal
Project (the “Project”), with services to include review and analysis of the Lead Design Team designs,
program management, studies, documents, design development drawings, and cost analysis and
estimates for the construction of such designs (the “Work” or “Scope of Services”); and

WHEREAS, SKANSKA has been sclected based upon and in consideration of its qualifications,
pursuant to applicable Federal Transit Administration (“FTA”) third party procurement rules,
regulations, and requirements for architectural and engineering services, the October 1, 2008 Master
Agreement between the FTA and CITY as a recipient of a FTA grant, FTA Circular 4220.1F, as
amended April 14, 2009, and all other applicable federal requirements (collectively referred to herein as
the “Federal Grant Requirements”); and

WHEREAS, SKANSKA represents that it can perform the required services set forth herein in response
to the Request for Qualification/Proposals 4F0-024-09 issued by CITY, dated January 29, 2010 (the
“Proposal”), in a timely manner and CITY has determined that SKANSKA is a responsible contractor,
pursuant to the Federal Grant Requirements.

NOW, THEREFORE, for the consideration hereinafter set forth, the parties hereto do mutually agree as
follows:

I. AGREEMENT TO SERVE

CITY hereby retains SKANSKA to perform the services hereinafter described, on the terms and
conditions specified herein, and SKANSKA agrees to so serve. SKANSKA agrees to provide, to the
reasonable satisfaction of CITY, CPM services necessary and required for the Project, as set forth in this
Contract.

1. PROGRAM / PROJECT DESCRIPTION:

A. The Scope of Work and the Applicable Fees described herein are based upon the
anticipated program as described in the Request for Qualification/Proposals #FO-002-09 issued by
CITY, upon the Request for Qualification/Proposals #FO-024-09 issued by CITY, as well as any
attachments to either, including the “Long Branch Pier Program Feasibility Study” of December 2008,
which preceded SKANSKA’s Proposal and this resulting Contract.

B. The Project Site is generally known as City of Long Branch, County of Monmouth, State
of New Jersey, Block 298, Lots 1.01 & 1.02. '

C. Subcontractors It is anticipated that SKANSKA shall provide all services required
under this Contract without any Subcontractors, with the exception of a disadvantaged business




enterprise (“DBE”) to be identified by SKANSKA (the “DBE Subcontractor”) to provide administrative
services for the Project for the duration of the Scope of Services herein agreed to.

SKANSKA shall inform the DBE Subcontractor and any additional Subcontractors not identified
in the Proposal engaged for this Project that all of the terms and conditions of this Contract relating to
the services to be performed shall be applicable to Subcontractors. SKANSKA shall stipulate in all
subcontracts with its Subcontractors that all services performed and materials furnished thereunder shall
comply with the requirements of this Contract.

The replacement of the DBE Subcontractor or the retention of any additional Subcontractors by
SKANSKA shall be subject to the prior review and approval of CITY. CITY reserves the right to
demand replacement of the DBE Subcontractor or any Subcontractor who CITY determines has failed to
provide services in a manner that is reflective of the customary level of professional standards for each
Subcontractor’s respective profession, or fails to perform pursuant to the terms and requirements of this
Contract.

SKANSKA shall make good faith efforts to replace the DBE Subcontractor or any other DBE
firm that is terminated or has otherwise failed to complete its work on a contract with another certified
DBE, to the extent needed to meet the contract goal. SKANSKA shall to notify the DBE Liaison
Officer of the CITY immediately of the DBE’s inability or unwillingness to perform and provide
reasonable documentation. SKANSKA shall obtain CITY’s prior approval of the substitute DBE and
provide copies of new or amended subcontracts, or documentation of good faith efforts. If SKANSKA
fails or refuses to comply in the time specified, CITY will issue an order stopping all or part of
payment/work until satisfactory action has been taken. If SKANSKA still fails to comply, CITY may
terminate this Contract.

I1l. SKANSKA’S RESPONSIBILITIES

A. Scope of Services. SKANSKA shall provide, or cause to be provided, in a quality and
manner reflective of the customary level of professional standards of its profession, the services set forth
herein and as indicated in Exhibit A. Consultant will deliver to Client as the product of its Services
under this Agreement the cost estimate(s), preliminary schedule(s) and/or other work product
deliverables relating to the various parameters of the Project as agreed by the Parties and specified in
Attachment A (each a “Deliverable”).

B. SKANSKA’s Warranty to CITY

1. Standard of Care. SKANSKA will perform its services using that degree of
care and skill ordinarily exercised under similar conditions by reputable members of
SKANSKA's profession practicing in the same or similar locality at the time of service.

2. SKANSKA warrants that it will perform the Services in a professional and
workmanlike manner and that the anticipated cost, schedule and other Project parameters that are
the subject of the Deliverables will reflect SKANSKA’S reasonable professional judgment.
SKANSKA may rely upon information supplied to it by CITY without independent verification.

3. The only warranties made by SKANSKA in connection with the Services and
Deliverables are those set forth in this Section. Those warranties are exclusive and in lieu of all
other warranties, whether statutory, express or implied, including warranties of fitness for
particular purpose and those arising from course of dealing and usage of trade. CITY’S sole and
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exclusive remedy for warranty nonconformities or other defects in the Services or Deliverables
shall be for SKANSKA to revise and resubmit the Deliverable at no additional charge as
provided in Paragraph 2 above. This limited remedy shall apply notwithstanding any failure of
essential purpose. This Section shall not be read to limit CITY’S remedies provided for in
Sections VI through XII or otherwise provided herein.

C. SKANSKA shall comply with all Required Federal Clauses, set forth in Section XIII
hereto.

D. SKANSKA represents that, as of the date of Execution of this Contract, it remains in full
compliance with and/or represents that the continuing accuracy of the information provided in the Non-
Collusion Affidavit, the Stockholder Disclosure Certification, the Affirmative Action Questionnaire,
compliance with the City of Long Branch Pay to Play Ordinance, compliance with the Americans with
Disabilities Act, and compliance with the New Jersey Business Registration Requirement, all of which
documents were submitted with SKANSKA’s Proposal.

IV. SCHEDULE FOR PROVIDING SERVICES
A. SKANSKA shall begin providing Services as of the Effective Date of this Contract.

B. SKANSKA will complete the various tasks under the Scope of Services pursuant {0 the
schedule as set forth in Exhibit A attached hereto.

C. If, through no fault of SKANSKA and through circumstances beyond SKANSKA’s
ability to control, such periods of time or dates are changed, or the orderly and continuous progress of
SKANSKA’s services is impaired, or SKANSKA’s services are delayed or suspended by circumstances
beyond SKANSKA'’s ability to control, then the time for completion of SKANSKA'’s services shall be
adjusted for an amount of time equal to the length of time of such delay.

D. If CITY authorizes changes in the scope, extent, or character of the Project that exceed
the scope, extent or character of the Scope of Services as defined in Exhibit A, then such services shall
be considered Additional Services and the time for completion of such Additional Services, and the rates
and amounts of SKANSKA’s compensation to be consistent with it representations in connection with
the Contract and subject to approval by CITY, pursuant to and applicable Federal Grant Requirements.

E. CITY shall make decisions and carry out its other responsibilities in a timely manner so
as not to delay SKANSKA’s performance of its Services.

V. INVOICES AND PAYMENTS

This Contract is a Fixed-Fee contract. The amount of the Fixed-Fee to be charged by SKANSKA for
services to be provided hereunder is $198,954.00. Payment shall be due for such services as set forth in
the Schedule of Values as part of Exhibit A. CITY agrees to pay SKANSKA each Progress Payment
upon CITY’s approval of the Work comprising that portion of the Work upon which each Progress
Payment is based, or upon CITY’s approval of such Deliverable for which each Progress Payment is
due. CITY shall exercise due diligence in confirming its approval and rendering a Progress Payment, or
providing reasons for its disapproval, for any such Work or Deliverable for which a Progress Payment
shall be due upon receipt. CITY receipt of Deliverables upon which any Progress Payment shall be




made will be presumed three days after mailing by SKANSKA first class, with adequate postage
attached.

V1. DESIGN WITHIN CONSTRUCTION COST ESTIMATES.

A. It is understood and acknowledged by SKANSKA that CITY is working within a limited
range of funding and financing opportunities for a Project of this scale and that the Project must be
designed within a reasonable range of estimated costs in order to be feasible and ultimately buildable.
SKANSKA shall, therefore, use its best faith efforts in providing cost estimate Services required under
this Contract so as to permit the award for the construction of the Project at a price that is reasonably
within the range of the estimated construction contract price as set forth in paragraph B below.

B. For purposes of this Contract and the rights and obligations set forth herein, the estimated
Construction Cost shall be based upon SKANSKA’s first Deliverable, as set forth in Exhibit A, in which
SKANSKA will provide an opinion as to the Construction Cost of the Project as designed at that time.
This estimate shall be subject to change as the design Work progresses.

VII. CITY’S OWNERSHIP AND USE OF DELIVERABLES.

A. SKANSKA will furnish CITY the agreed upon number of written reports and supporting
documents. Except as otherwise noted, SKANSKA will provide three (3) printed copies and an Adobe
PDF electronic copy of each deliverable. These instruments of service are furnished for CITY's
exclusive use and reliance, use of CITY's counsel and for regulatory submittal, third-party
procurements, marketing, economic development, and applying for funding in connection with the
Project provided for in this Contract.

B. SKANKSA grants to CITY a transferable, irrevocable and perpetual royalty-free license
to retain, copy and use the Deliverables in connection with the Project in exchange for CITY’S payment
to SKANSKA as required under the Agreement. CITY may use the Deliverables for other purposes
with SKANSKA’S written consent. CITY agrees that it shall not at any time for any purpose disclose
the Deliverables to any of SKANSKA’s competitors.

C. CITY further agrees that documents produced by SKANSKA pursuant to this Contract
will not be used for any project not expressly provided for in this Contract without SKANSKA's prior
written approval.

D. CITY shall furnish documents or information reasonably within CITY's control and
deemed necessary by SKANSKA for proper performance of SKANSKA’s services. SKANSKA may
rely upon “CITY provided” documents in performing the services required under this Contract,
however, SKANSKA assumes no responsibility or liability for their accuracy. Such “CITY provided”
documents will remain the property of CITY, but SKANSKA may retain one confidential file copy as

needed to support our report.

E. SKANSKA shall not use its documents, drawings, plans, Deliverables, etc., created or
generated pursuant to this Contract in connection with any other competing project outside of the City of
Long Branch.




F. Confidentiality

1. SKANSKA shall not disclose CITY’S Confidential Information to any third party
other than its Subcontractors if required for the performance of the Services. CITY shall not
disclose SKANSKA’s Confidential Information to any third party other than CITY’s prospective
Project lenders and legal counsel. «Confidential Information” means a party’s confidential and
proprietary business information disclosed to the other party in connection with this Contract that
is marked “confidential” or “proprietary” at the time of disclosure, but does not include
information that: (i) is generally available to the public at the time of disclosure by a party or
becomes generally available to the public other than as a result of the receiving party’s violation
of this Section; (ii) was in the receiving party's possession prior to its disclosure hereunder by
the other party; (iii) is received by a party at any time from a third party without any
confidentiality or other restrictions with respect to its use thereof; or (iv) is independently
developed by the receiving party. The non-disclosure obligations under this Section shall expire
two (2) years from the date of a party’s first disclosure of Confidential Information to the other
party and shall not apply to restrict a party from disclosing the other party’s Confidential
Information if the party is compelled to do so by law or legal process.

2. Each party acknowledges that its disclosure of the other party’s Confidential
Information in violation of Section will cause irreparable damage and injury to the party and that
the extent and amount of such damage and injury may be impossible to ascertain. Accordingly,
each party agrees that the other party shall be entitled to seek and obtain injunctive relief on short
notice from any court of competent jurisdiction to immediately restrain and thereafter
permanently enjoin the other party from any threatened or actual disclosure of Confidential
Information in violation of Section.

3. CITY agrees that its disclosure of a Deliverable identified as Confidential
Information to a competitor of SKANSKA in violation of this Section shall be treated as a breach
of CITY s non-disclosure obligation under this Section for which SKANSKA shall be entitled to
obtain injunctive relief under Section. Disclosure of Deliverables not containing Confidential
Information to a competitor of SKANSKA who may be awarded a Contract for subsequent
phases of the Project shall not be a breach of any obligation under this Section.

G. To the extent that any provision of this Section VII conflicts with the provisions of
Section XIII (C) herein, the provisions of Section XIII (C) will prevail.

Vill. INSURANCE.

A. From the date SKANSKA is notified to commence the Work and throughout the term of
this Contract, SKANSKA shall effect and maintain the types of insurance set forth below with limits
commensurate with their scope of services.

B. SKANSKA will effect and maintain insurance to protect itself from claims arising out of
the performance of professional services under this Contract and caused by any error, omission or
negligent act for which it is legally liable. SKANSKA will maintain this insurance in force, if available,
after the completion of professional services under this Contract until the expiration of any applicable
statutes of limitation. In the event there is no such statute specifically applicable to CPM services, this
insurance, if available, shall be maintained in force for a period of six (6) years after the date of
Substantial Completion of the Project as agreed to herein.




D. Unless otherwise agreed, SKANSKA will effect and maintain insurance to protect itself
from claims under workers' or workmen's compensation acts; from claims for damages because of
bodily injury, including personal injury, sickness, disease, or death of any employees or of any other
person; from claims for damages because of injury to or destruction of property including loss of use
resulting therefrom; and from damage to or destruction of property including valuable papers and
records coverage and including loss of use resulting therefrom.

E. The insurance required above shall be as provided below. SKANSKA will file
certificates of insurance for each type and amount upon request:

Professional Liability Insurance (Errors & Omissions), with a limit of $2,000,000 for
each claim and $2,000,000 in the aggregate.

Comprehensive General Liability - $1,000,000 per occurrence, $1,000,000 Aggregate
Bodily Injury and Property Damage; Blanket Contractual All Operations Completed
Operations; $1,000,000 Personal Injury A.B.C., plus $5,000,000 Excess Liability
Umbrella.

Worker's Compensation/Coverage A - Statutory/Coverage B - $1,000,000.

IX. TERMINATION.

A. Termination By CITY for Convenience or Default: CITY may terminate this Contract
upon five (5) days written notice for CITY’s convenience or because of the failure of SKANSKA to
fulfill the Contract obligations. CITY shall terminate by delivering to SKANSKA a Notice of
Termination specifying the nature, extent, and effective date of the termination. Upon receipt of the
notice, SKANSKA shall (1) immediately discontinue all services affected (unless the notice directs
otherwise), and (2) upon payment of all outstanding obligations owed to SKANSKA for Services
performed up to date of termination, deliver to CITY all data, drawings, specifications, reports,
estimates, summaries, and other information and materials accumulated in performing this Contract,
whether completed or in process.

B Suspension_of Services. CITY may suspend performance of all or any part of the
Services and thereafter request SKANSKA to resume performance of suspended Services, in each case
by giving SKANSKA five (5) days prior written notice specifying the date for the suspension or
resumption of Services.

C. Termination By SKANSKA:: SKANSKA may, upon thirty (30) days written notice to
CITY, terminate this Contract should CITY fail to provide information requested by SKANSKA
necessary and material for SKANSKA to perform the Work hereunder in a timely manner, which failure
results in a delay in SKANSKA’s services and/or ability to perform the tasks comprising the Work.
Additionally, SKANSKA may terminate this Contract, upon thirty (30) days written notice, should
CITY fail to provide compensation in accordance with Section V. If CITY has not requested
SKANSKA to resume performance of suspended Services within thirty (30) days of the suspension date,
SKANSKA may thereafter terminate this Contract on written notice to CITY and such termination will
be treated as a termination for CITY’S convenience under Section IX (A) above.




D. If the termination is for the convenience of CITY, CITY shall make an equitable
adjustment in the Contract price but shall allow no anticipated profit on unperformed services. If the
termination is for failure of SKANSKA to fulfill the Contract obligations, CITY may complete the Work
by contract or otherwise and SKANSKA shall be liable for any additional cost incurred by CITY, which
additional costs shall not exceed the full amount of the remainder of the Fixed-Fee not paid to
SKANSKA plus 35% of such unpaid amount.

E. If, after termination for failure to fulfill Contract obligations, it is determined that
SKANSKA was not in default, the rights and obligations of the Parties shall be the same as if the
termination had been issued for the convenience of CITY.

F. This Contract will terminate automatically upon the insolvency of CITY or SKANSKA.

F. If the Project is suspended for more than thirty (30) consecutive days, pursuant to Section
IX (B) above, or for other reasons beyond SKANSKA'’s ability to control, SKANSKA shall be
compensated for services performed prior to such suspension. When the Project is resumed,
SKANSKA'’s compensation shall be equitably adjusted.

G. If CITY abandons the Project for more than ninety (90) consecutive days, SKANSKA
may terminate this Contract by giving written notice. If SKANSKA has performed additional services
toward but has not completed a task for which it would be entitled to a Progress Payment at the time of
the abandonment of the Project, SKANSKA shall be compensated for all Services performed between
the prior Progress Payment and such abandonment, including the pro rata portion or percentage of
SKANSKA total fee to which it would be entitled under this Contract.

X. CLAIMS and DISPUTES.

A. CITY and SKANSKA shall endeavor in good faith to resolve through negotiations all
claims and causes of action, whether in contract, tort, or otherwise, against the other arising out of or
related to this Contract before taking legal action for judicial relief. If the parties cannot mutually
resolve such claims or disputes, the Parties will agree to resolve the dispute through mediation, unless
either party determines in good-faith that the issues are sufficiently legal in nature or too complex for
resolution through mediation and judicial review is appropriate. If the Parties are unable to resolve such
dispute by mediation, the Parties may, but are not obligated to, agree in writing to settle the dispute
through binding arbitration as provided in this Section.

B. Notwithstanding the above or the foregoing, nothing herein shall preclude either party
from seeking judicial relief by way of injunction if such party determines, in good faith, that it may
suffer irreparable harm absent judicial intervention. Additionally, notwithstanding any claim, dispute or
other matter in question arising out of or related to this Contract that the Parties agree shall be subject to
mediation or arbitration as set forth herein, if such matter relates to or is the subject of a lien arising out
of SKANSKA’s Services, SKANSKA may proceed in accordance with applicable law to comply with
the lien notice or filing deadlines prior to resolution of the matter by mediation or arbitration.

C. New Jersey law shall govern the mediation and arbitration of all disputes without
reference to its conflict of laws principles. Any mediation or arbitration shall be conducted in the State
of New Jersey. Mediations and arbitrations will be conducted in accordance with the then current
Construction Industry Mediation Procedures promulgated by the American Arbitration Association




(“AAA”). Notwithstanding the foregoing, any court of competent jurisdiction shall have jurisdiction
over injunctive relief pending the negotiation, mediation or arbitration of a dispute.

D. A request for mediation shall be made in writing, delivered to the other party to the
Contract. The request may be made concurrently with the filing of a complaint or request for arbitration
but, in such event, mediation shall proceed in advance of arbitration proceedings, which shall be stayed
pending mediation for a period of 45 days from the date of filing, unless stayed for a longer period by
agreement of the parties or court order. If an arbitration proceeding is stayed pursuant to this section,
the parties may nonetheless proceed to the selection of the arbitrator(s) and agree upon a schedule.

E. The parties shall share the mediator’s fee and any filing fees equally. The mediation shall
be held in the place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.

} F. If the Parties do not resolve a dispute through mediation within 14 calendar days of the
commencement of the actual mediation pursuant to this provision, the Parties may mutually agree to
proceed to binding dispute resolution through arbitration, or seek such other judicial relief as such party
may deem appropriate.

G. Arbitration shall be administered by the American Arbitration Association in accordance
with its Construction Industry Arbitration Rules then in effect . A request for arbitration shall be made
in writing, delivered to the other party to this Contract, to which request the other party shall respond
within seven (7) days.

H. A request for arbitration shall be made no earlier than concurrently with the filing of a
request for mediation, but in no event shall it be made after the date when the institution of legal or
equitable proceedings based on the claim, dispute or other matter in question would be barred by the
applicable statute of limitations. For statute of limitations purposes, receipt of a written request for
arbitration by the person or entity administering the arbitration shall constitute the institution of legal or
equitable proceedings based on the claim, dispute or other matter in question.

L Any award rendered by the arbitrator(s) shall be final, and judgment may be entered upon
it in accordance with applicable New Jersey law in any court having jurisdiction thereof.

J. Either party, at its sole discretion, may consolidate an arbitration conducted under this
Contract with any other arbitration to which it is a party provided that (1) the arbitration agreement
governing the other arbitration permits consolidation; (2) the arbitrations to be consolidated substantially
involve common questions of law or fact; and (3) the arbitrations employ materially similar procedural
rules and methods for selecting arbitrator(s).

K. Either party, at its sole discretion, may include by joinder persons or entities substantially
involved in a common question of law or fact whose presence is required if complete relief is to be
accorded in arbitration, provided that the party sought to be joined consents in writing to such joiner.
Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration
of any claim, dispute or other matter in question not described in the written consent.




L. CITY and SKANSKA grant to any person Or entity made a party to an arbitration
conducted under this provision, whether by joinder or consolidation, the same rights of joinder and
consolidation as CITY and SKANSKA under this Contract.

XI. LIMIT OF LIABILITY.

A. In the event CITY consents to, allows, authorizes or approves of changes to any plans,
specifications or other construction documents which were not reviewed by SKANSKA and SKANSKA
was not provided the opportunity to revise its estimated construction cost based upon such changes, any
changes to the actual construction cost of the Project resulting from such changes are not the
responsibility of SKANSKA. Therefore, CITY agrees to release SKANSKA from any liability or
damages based upon CITY’s reliance upon SKANSKA’s opinion as to estimated construction costs of
the Project when the difference between SKANKA’s estimated construction costs and actual
construction costs were the result of such changes not reviewed by SKANSKA. In addition, CITY
agrees, to the fullest extent permitted by law, to indemnify and hold SKANSKA and all its employees,
offices, and directors harmiess from any damage, liability or cost (including reasonable attorneys’ fees
and costs of defense) arising from such changes, except only those damages, liabilities and costs arising
from the sole negligence or willful misconduct of SKANSKA or its employees, officers or directors.

B. Nothing contained in this Contract shall create a contractual relationship with or a cause
of action in favor of a third party against either the CITY or SKANSKA. SKANSKA’s Services under
this Contract are being performed solely for the CITY s benefit, and no other entity shall have any claim
against SKANSKA because of this Contract or the performance or nonperformance of Services
hereunder. CITY agrees to include a provision in all contracts with contractors and other entities
involved in this Project to carry out the intent of this Paragraph.

C. Except as otherwise set forth herein, neither party shall be liable under or in connection
with this Contract for any consequential, special, incidental, indirect, punitive or exemplary damages, or
damages arising from or in connection with loss of use, loss of revenue, loss of actual or anticipated
profit, loss by reason of delay, or increased cost of capital, whether based on delay, contract, tort,
negligence, strict liability, warranty, indemnity, error and omission or otherwise, and each party hereby
releases the other from any such liability. Nothing in this Section XI (C) shall limit CITY’s payment
obligations under the Contract.

D. CITY agrees to limit SKANSKA’s liability to CITY due to SKANSKA’s or its
Subcontractors negligent acts, errors, or omissions, such that the total aggregate liability of SKANSKA
to CITY, including legal fees and costs, shall not exceed $5,000,000.00.

X11. INDEMNIFICATION.

A. Indemnification by SKANSKA. To the fullest extent permitted by law, SKANSKA shall
indemnify and hold harmless CITY and CITY’s officers, directors, partners, agents, consultants, and
employees from and against any and all claims, costs, losses, and damages (including but not limited to
all fees and charges of engineers, architects, attorneys, and other professionals, and all court, arbitration,
or other dispute resolution costs), bodily injury, sickness, disease, or death, or to injury to or destruction
of tangible property (other than the Work itself), including the loss of use resulting therefrom arising out
of or relating to the Project, but only to the extent caused by any negligent act or omission of
SKANSKA or SKANSKA’s officers, directors, partners, agents, employees, representatives,




consultants, Subcontractors, or others retained by or under contract with SKANSKA with respect to this
Contract or to the Project.

B. Indemnification by CITY. To the fullest extent permitted by law, CITY shall indemnify
and hold harmless SKANSKA and SKANSKA'’s officers, directors, partners, agents, employees, and
consultants from and against any and all claims, losses, and damages, (including not limited to all fees
and charges of engineers, architects, attorneys, and other professionals, and all court, arbitration, or other
dispute resolution costs), bodily injury, sickness, disease, or death, or to injury to or destruction of
tangible property (other than the Work itself), including the loss of use resulting therefrom, arising out
of or relating to the Project, but only to the extent caused by any negligent act or omission of CITY or
CITY’s officers, directors, partners, agents, consultants, or employees, or others retained by or under
contract to CITY with respect to this Contract or to the Project.

C. Payments to SKANSKA shall not be withheld, postponed or made contingent on the
construction, completion or success of the Project or upon receipt by CITY of offsetting reimbursement
or credit from other parties causing Additional Services or expenses. Except as set forth in Section VI
and Exhibit A herein, no withholdings, deductions or offsets shall be made from SKANSKA’s

compensation for any reason unless SKANSKA has been found to be legally liable for such amounts.

D. SKANSKA’s Services in connection with the Project shall not subject SKANSKA’s
individual employees, officers or directors to any personal legal exposure for the risks associated with
this Project. Therefore, and notwithstanding anything to the contrary contained herein, CITY agrees that
as CITY’s sole and exclusive remedy, any claim, demand or suit shall be directed and/or asserted only
against SKANSKA, a Delaware corporation, and not against any of SKANSKA’s employees, officers or
directors, except to the extent that such employees’ officers’ or directors’ conduct is criminal, grossly
negligent, or outside the scope of his or her duties to SKANSKA or the Services contemplated
hereunder.

XIll. REQUIRED FEDERAL CLAUSES

The parties acknowledge and understand that the Work to be performed hereunder shall be funded
through a FTA grant and, as such, is subject to the following provisions.

A. No Obligation by the Federal Government.

1. CITY and SKANSKA acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of this
Contract, absent the express written consent by the Federal Government, the Federal
Government is not a party to this Contract and shall not be subject to any obligations or
liabilities to CITY, SKANSKA, or any other party (whether or not a party to this
Contract) pertaining to any matter resulting from this Contract.

2. SKANSKA agrees to include the above clause in each subcontract financed in
whole or in part with Federal assistance provided by the FTA. It is further agreed that the
clause shall not be modified, except to identify the Subcontractor who will be subject to
its provisions.
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Program Fraud and False or Fraudulent Statements or Related Acts.

1. SKANSKA acknowledges that the provisions of the Program Fraud Civil
Remedies Act of 1986, as amended, 31 U.S.C. § § 3801, et seq., and U.S. DOT
regulations, "Program Fraud Civil Remedies,” 49 C.F.R. Part 31, apply to its actions
pertaining to this Project. Upon execution of this Contract, SKANSKA certifies or
affirms the truthfulness and accuracy of any statement it has made, it makes, it may
make, or causes to be made, pertaining to this Contract or the FTA assisted Project for
which this Contract Work is being performed. In addition to other penalties that may be
applicable, SKANSKA further acknowledges that if it makes, or causes to be made, a
false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal
Govemnment reserves the right to impose the penalties of the Program Fraud Civil
Remedies Act of 1986 on SKANSKA to the extent the Federal Government deems
appropriate.

2. SKANSKA also acknowledges that if it makes, or causes to be made, a false,
fictitious, or fraudulent claim, statement, submission, or certification to the Federal
Government under a contract connected with a project that is financed in whole or in part
with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. §
5307, the Federal Government reserves the right to impose the penalties of 18 U.S.C. §
1001 and 49 U.S.C. § 5307(n)(1) on SKANSKA, to the extent the Federal Government
deems appropriate.

3. SKANSKA agrees to include the above two clauses in each subcontract financed
in whole or in part with Federal assistance provided by FTA. It is further agreed that the
clauses shall not be modified, except to identify the Subcontractor who will be subject to
the provisions.

Access to Records.

1. In accordance with 49 C. F. R. 18.36(i), SKANSKA agrees to provide CITY, the
FTA Administrator, the Comptroller General of the United States or any of their
authorized representatives access to any books, documents, papers and records of
SKANSKA which are directly pertinent to this Contract for the purposes of making
audits, examinations, excerpts and transcriptions. SKANSKA also agrees, pursuant to 49
C. F. R. 633.17, to provide the FTA Administrator or his authorized representatives
including any PMO Contractor access to its records and construction sites pertaining to a
major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial
assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311.

2. SKANSKA agrees to permit any of the foregoing parties to reproduce by any
means whatsoever or to copy excerpts and transcriptions as reasonably needed.

3. SKANSKA agrees to maintain all books, records, accounts and reports required
under this Contract for a period of not less than three (3) years after the date of
termination or expiration of this Contract, except in the event of litigation or settlement of
claims arising from the performance of this Contract, in which case SKANSKA agrees to
maintain same until CITY, the FTA Administrator, the Comptroller General, or any of
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their duly authorized representatives, have disposed of all such litigation, appeals, claims
or exceptions related thereto. Reference 49 CFR 18.39(1)(11).

D. Federal Changes. SKANSKA shall at all times comply with all applicable FTA
regulations, policies, procedures and directives, including without limitation those listed directly or by
reference in the Master Agreement between CITY and FTA, as they may be amended or promulgated
from time to time during the term of this Contract. SKANSKA'’S failure to so comply shall constitute a
material breach of this Contract.

E. Civil Rights

1. Nondiscrimination- In accordance with Title VI of the Civil Rights Act, as
amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as
amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990,
42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, SKANSKA agrees that it
will not discriminate against any employee or applicant for employment because of race,
color, creed, national origin, sex, age, Of disability. In addition, SKANSKA agrees t0

comply with applicable Federal implementing regulations and other implementing
requirements FTA may issue.

2. Equal Employment Opportunity- ~ The  following equal  employment
opportunity requirements apply to this Contract:

a. Race. Color, Creed, National Origin, Sex- In accordance with Title VII
of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at
49 US.C. § 5332, SKANSKA agrees to comply with all applicable equal
employment opportunity requirements of U.S. Department of Labor (U.S. DOL)
regulations, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 C.F.R. Parts 60 et seq .,
(which implement Executive Order No. 11246, "Equal Employment Opportunity,"
as amended by Executive Order No. 11375, "Amending Executive Order 11246
Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e note), and with
any applicable Federal statutes, executive orders, regulations, and Federal policies
that may in the future affect construction activities undertaken in the course of the
Project. SKANSKA agrees to take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without regard to
their race, color, creed, national origin, sex, or age. Such action shall include, but
not be limited to, the following: employment, upgrading, demotion or transfer,
recruitment or recruitment advertising, layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. In
addition, SKANSKA agrees to comply with any implementing requirements FTA
may issue.

b. Age- In accordance with section 4 of the Age Discrimination in
Employment Act of 1967, as amended, 29 U.S.C. § 623 and Federal transit law at
49 U.S.C. § 5332, SKANSKA agrees to refrain from discrimination against
present and prospective employees for reason of age. In addition, SKANSKA
agrees to comply with any implementing requirements FTA may issue.
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C. Disabilities- In accordance with section 102 of the Americans with
Disabilities Act, as amended, 42 U.S.C. § 12112, SKANSKA agrees that it will
comply with the requirements of U.S. Equal Employment Opportunity
Commission, "Regulations to Implement the Equal Employment Provisions of the
Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment
of persons with disabilities. In addition, SKANSKA agrees to comply with any
implementing requirements FTA may issue.

3. SKANSKA also agrees to include these requirements in each subcontract
financed in whole or in part with Federal assistance provided by FTA, modified only if
necessary to identify the affected parties.

F. Suspension and Debarment- This Contract is a covered transaction for purposes of 49
CFR Part 29. As such, SKANSKA is required to verify that none of SKANSKA, its principals, as
defined at 49 CFR 29.995, or affiliates, as defined at 49 CFR 29.905, are excluded or disqualified as
defined at 49 CFR 29.940 and 29.945. SKANSKA is required to comply with 49 CFR 29, Subpart C
and must include the requirement to comply with 49 CFR 29, Subpart C in any lower tier covered
transaction it enters into.

By executing this Contract, SKANSKA certifies as follows:

The certification in this clause is a material representation of fact relied upon by CITY.
If it is later determined that SKANSKA knowingly rendered an erroneous certification, in
addition to remedies available to CITY or the Federal Government may pursue available
remedies, including but not limited to suspension and/or debarment. SKANSKA agrees
to comply with the requirements of 49 CFR 29, Subpart C while this Contract is valid.
Meg further agrees to include a provision requiring such compliance in its lower tier
covered transactions.

G. Disadvantaged Business Enterprises (DBEs)

1. CITY is receiving federal financial assistance in connection with this Project and
has set a Disadvantaged Business Enterprises (DBE) participation goal for FY2010 of
5%. As a recipient of federal funds, CITY has agreed to facilitate participation by DBE
in the Project and assure that each third party contractor at any tier of the Project will
facilitate participation by DBEs in the Project to the extent applicable.

2. The requirements of 49 CFR Part 26, Regulations of the U.S. Department of
Transportation, apply to this Contract. It is the policy of the City of Long Branch to
practice nondiscrimination based on race, color, sex, or national origin in the award or
performance of this Contract. A DBE contract goal of 5% percent was established for
this Contract. SKANSKA has made good faith efforts, as defined in Appendix A, 49
CFR Part 26, to meet the contract goal for DBE participation in the performance of this
Contract.

3. SKANSKA shall provide the name and address of the DBE firms it retains and
has made good-faith efforts toward achieving CITY’s DBE participation goal of 5%. In
the performance of this Contract, SKANSKA shall demonstrate its participation in the
successful achievement of the CITY’s DBE goals for this Contract under which through
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its good faith efforts, evidence of which it has provided, has achieved a DBE
participation of 3.14%.

4. SKANSKA shall, within thirty (30) business days of Execution of this Contract,
execute formal subcontracts or purchase orders with the DBE Subcontractor to be
identified. This written agreement shall be made available to the DBE Liaison Officer,
¢c/o City Business Administrator, 344 Broadway, Long Branch, New Jersey 07742, upon
request. All contracts between SKANSKA and its Subcontractors must contain a prompt

payment clause as set forth in Section XIII (H) herein.

5. Prior to receiving final payment of the fee hereunder, SKANSKA shall submit a
report of DBE subcontract payments in a form acceptable to CITY, indicating all DBE
payments made and remaining due. Failure to provide such a report and information may
delay final payment.

6. SKANSKA shall maintain records and documents of payments to DBEs for three
years following the performance of this Contract. These records will be make available
for inspection upon request by any authorized representative of CITY or DOT. This
reporting requirement also extends to any certified DBE Subcontractor.

7. CITY will perform interim audits of contract payments to DBEs. The audit will
review payments to DBE Subcontractors to ensure that the actual amount paid to DBE
Subcontractors equals or exceeds the dollar amounts states in the schedule of DBE
participation.

Prompt Payment to Subcontractors.

1. SKANSKA is required to pay all Subcontractors for all work that the
Subcontractor has satisfactorily completed, no later than thirty (30) business days after
SKANSKA has received payment from CITY.

2. A delay in or postponement of payment to a Subcontractor requires good cause
and prior written approval of CITY.

3. SKANSKA is required to include, in each subcontract, a clause requiring the use
of appropriate arbitration mechanisms to resolve all payment disputes.

4. CITY will not pay SKANSKA for work performed unless and until SKANSKA
ensures that the Subcontractors have been promptly paid for the work they have
performed under all previous payment requests, as evidenced by the filing with CITY of
lien waivers, canceled checks (if requested), unless CITY has been notified of a
legitimate payment dispute with regard to payment of SKANSKA’s Subcontractors and
SKANSKA’s sworn statement that it has complied with the prompt payment
requirements. SKANSKA must submit a Prompt Payment Affidavit, in the form attached
hereto as Exhibit C, which identifies each Subcontractor (both DBE and non-DBE) and
the date and amount of the last payment to such Subcontractor, with every payment

request filed with CITY, except for the first payment request, on every contract with
CITY.
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5. Failure to comply with these prompt payment requirements is a breach of this
Contract, which may lead to any remedies permitted under law, including, but not limited
to, SKANSKA’s debarment. In addition, SKANSKA’s failure to promptly pay its
Subcontractors may be subject to applicable provisions under the Federal Grant
Requirements.

L Lobbying Certification and Disclosure- SKANSKA shall submit a completed
Lobbying Certification and Disclosure, in the form attached hereto as Exhibit D. Submission of such
Certification and Disclosure is a material condition of this Contract.

J. Clean Air- SKANSKA agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. SKANSKA
agrees to report each violation to CITY and understands and agrees that CITY will, in turn, report each
violation as required to assure notification to FTA and the appropriate EPA Regional Office.
SKANSKA also agrees to include these requirements in each subcontract exceeding $100,000 financed
in whole or in part with Federal assistance provided by FTA.

K. Clean Water- SKANSKA agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et
seq. SKANSKA agrees to report each violation to CITY and understands and agrees that CITY will, in
turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional
Office. SKANSKA also agrees to include these requirements in each subcontract exceeding $100,000
financed in whole or in part with Federal assistance provided by FTA.

L. Fly America Requirements- Although not anticipated, to the extent that any
international travel may be necessary, SKANSKA agrees to comply with 49 U.S.C. 40118 (the "Fly
America" Act) in accordance with the General Services Administration's regulations at 41 CFR Part
301-10, which provide that recipients and subrecipients of Federal funds and their contractors are
required to use U.S. Flag air carriers for U.S Government-financed international air travel and
transportation of their personal effects or property, to the extent such service is available, unless travel
by foreign air carrier is a matter of necessity, as defined by the Fly America Act. SKANSKA shall
submit, if a foreign air carrier was used, an appropriate certification or memorandum adequately
explaining why service by a U.S. flag air carrier was not available or why it was necessary to use a
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly America
requirements. SKANSKA agrees to include the requirements of this section in all subcontracts that may
involve international air transportation.

M. Energy Conservation- SKANSKA agrees to comply with mandatory standards and
policies relating to energy efficiency, which are contained in the state energy conservation plan issued in
compliance with the Energy Policy and Conservation Act.

N. Incorporation of Federal Transit Administration (FTA) Terms.

The preceding provisions include, in part, certain Standard Terms and Conditions required by
DOT, whether or not expressly set forth in the preceding contract provisions. All contractual
provisions required by DOT, as set forth in FTA Circular 4220.1E are hereby incorporated by
reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be
deemed to control in the event of a conflict with other provisions contained in this Contract.
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SKANSKA shall not perform any act, fail to perform any act, or refuse to comply with any
CITY requests which would cause CITY to be in violation of the FTA terms and conditions.

XIV. DEFINITIONS

A.

DEFINED TERMS:

Wherever used in this Contract (including the Exhibits hereto) terms (including the
singular and plural forms) printed with initial capital letters have the meanings
indicated in the text above, in the Exhibits, or in the following provisions:

1.

Additional Services — The services to be performed for or furnished to CITY by
SKANSKA at CITY’s request that are not provided for in Exhibit A of this
Contract.

Construction Cost — The cost to CITY to construct those portions of the entire
Project designed or specified by the Lead Design Team and reviewed by
SKANSKA. Construction Cost does not include costs of services of the Lead,
Design Team, SKANSKA or other design professionals and consultants; cost of
land or rights-of-way, or compensation for damages to properties; CITY’s costs
for legal, accounting, insurance counseling or auditing services; interest or
financing charges incurred in connection with the Project; or the cost of other
services to be provided by others to CITY pursuant to Exhibit B of this Contract.
Construction Cost is one of the items comprising Total Project Costs.

Contract — This written contract for professional services between CITY and
SKANSKA, including all Exhibits and any duly executed amendments.

Contract Documents — Those items so designated in the construction contract,
including the Drawings, Specifications, construction agreement, and general and
supplementary conditions. Only printed or hard copies of the items listed in the
construction contract are Contract Documents. Approved Shop Drawings, other
contractor submittals, and the reports and drawings of subsurface and physical
conditions are not Contract Documents.

Contractor — The entity or individual with which CITY has entered into a
Construction Contract.

Documents — Data, reports, Drawings, Specifications, Record Drawings, and other
deliverables, whether in printed or electronic media format, provided or furnished
in appropriate phases by SKANSKA to CITY pursuant to this Contract, or
provided by the Lead Design Team to CITY.

Drawings — That part of the Contract Documents prepared by the Lead Design
Team and approved by SKANSKA, which graphically shows the scope, extent,
and character of the Work to be performed by Contractor. Shop Drawings are not
Drawings as so defined.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

. Effective Date — The date indicated in this Contract on which it becomes effective,

but if no such date is indicated, the date on which this Contract is signed and
delivered by the last of the parties to sign and deliver.

Laws and Regulations; Laws or Regulations — Any and all applicable laws, rules,
regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.

Project —The entire construction or the various separately identifiable parts
thereof required to be provided under the Contract Documents. Work includes
and is the result of performing or providing all labor, services, and documentation
necessary to produce such construction, and furnishing, installing, and
incorporating all materials and equipment into such construction, all as required
by the Contract Documents.

Record Drawings — Drawings depicting the completed Project, prepared by the
Lead Design Team and reviewed and approved by SKANSKA as an Additional
Service and based solely on Contractor's record copy of all Drawings,
Specifications, addenda, change orders, work change directives, field orders, and
written interpretations and clarifications, as delivered to the Lead Design Team
and/or SKANSKA and annotated by Contractor to show changes made during
construction.

Samples — Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and which establish the standards by
which such portion of the Work will be judged.

Services — The services to be performed for or furnished to CITY by SKANSKA
in accordance with Exhibit A of this Contract.

Shop Drawings — All drawings, diagrams, illustrations, schedules, and other data
or information, which are specifically prepared or assembled by or for Contractor
and submitted by Contractor to illustrate some portion of the Work.

Site — Lands or areas to be indicated in the Contract Documents as being
furnished by CITY upon which the Work is to be performed, including rights-of-
way and easements for access thereto, and such other lands furnished by CITY
which are designated for the use of Contractor.

Specifications — That part of the Contract Documents consisting of written
technical descriptions of materials, equipment, systems, standards, and
workmanship as applied to the Project and certain administrative details
applicable thereto.

Subcontractor — An individual or entity, other than employees of SKANSKA,
who or which contracts with SKANSKA to furnish, or actually furnished services,
labor, or labor and materials, or labor and equipment hereunder or for the
performance of a part of the Work at the Site.

Substantial Completion — The time at which the Project (or a specified part
thereof) has progressed to the point where in the opinion of CITY, the Project (or
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a specified part thereof) is sufficiently complete, in accordance with the Contract
Documents, so that the Project (or a specified part thereof) can be utilized for the
purposes for which it is intended. The terms “substantially complete” and
“substantially completed” as applied to all or part of the Project refer to
Substantial Completion thereof.

19. Total Project Costs — The sum of the Construction Cost and the total costs of
services of the Lead Design Team, SKANSKA or other design professionals and
consultants, together with such other Project-related costs that CITY furnishes for
inclusion, including but not limited to cost of land, rights-of-way, compensation
for damages to properties, CITY’s costs for legal, accounting, insurance
counseling and auditing services, interest and financing charges incurred in
connection with the Project, and the cost of other services to be provided by
others to CITY pursuant to Exhibit B of this Contract.

XV. GENERAL CONSIDERATIONS

A.

CONTROLLING LAW. This Contract is to be governed by the law of the State of
New Jersey.

ASSIGNMENT. Neither party may assign this Contract, including by operation of
law, without the other party’s prior written consent and any non-authorized
assignment shall be null and void and of no force or effect.

NO RIGHTS TO THIRD PARTIES. Nothing in this Contract gives any rights or
benefits to any person or entity other than the Parties.

SECTION HEADINGS. The section headings in this Contract are for convenience
only and shall not affect the interpretation hereof.

NO WAIVER. It is understood and agreed that any delay, waiver or omission by a
party to exercise any right or power arising from any breach or default by the other
party of any of term or condition of this Contract shall not be construed to be a waiver
by that party of any subsequent breach or default by the other party of the same or
other terms or conditions of this Contract.

SURVIVAL. All provisions of this Contract for indemnity or allocation of
responsibility or liability between CITY and SKANSKA shall survive the completion
of the Services and the termination of this Contract.

SEVERABILITY. In the event that any term or condition of this Contract is found
to be illegal or unenforceable, the term or condition shall be deemed stricken to the
extent and in the jurisdictions necessary for compliance with applicable law and
modified only to the extent necessary to comply with applicable law and the
remaining terms and conditions shall remain in full force and effect.

INDEPENDENT CONSULTANT. SKANSKA is an independent contractor.
Neither SKANSKA nor any of its employees, agents or Subcontractors is or shall be
deemed to be an agent or employee of CITY, except with respect to CITY’s rights
concerning Subcontractors pursuant to Section II (C) herein and as may be required
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pursuant to the Federal Requirements. SKANSKA has sole authority and
responsibility to employ, discharge or otherwise control its employees agents and
Subcontractors, except with respect to CITY’s rights concerning Subcontractors
pursuant to Section II (C) herein and as may be required pursuant to the Federal
Requirements.

AUTHORITY TO EXECUTE. Each party represents and warrants that this
Contract has been duly authorized, executed and delivered and constitutes a binding
agreement enforceable against it.

ENTIRE AGREEMENT. The Parties agree that this Contract supersedes all prior
oral and written communications and/or agreements that may have been made or
entered into between them regarding the subject matter hereof, including but not
limited to any proposals, and constitutes the entire agreement between them with
respect to the subject matter hereof. The terms and conditions of this Contract shall
prevail, notwithstanding any variance with any purchase order or other similar written
instrument submitted by CITY to SKANSKA in connection with the Services
whether formally rejected by SKANSKA or not. This Contract may be modified only
by Change Order or other written amendment executed by the Parties.

EXHIBITS INCORPORATED. The Exhibits attached hereto and referenced herein
are incorporated by this reference into this Contract as if fully set forth herein.

NOTICE. Notices shall be effective hereunder as follows only if in writing and
addressed to the person designated on the signature page to this Contract: (1) upon
delivery, if delivered personally to the person; (2) upon transmission, if transmitted to
the facsimile number or email of the person; and (3) upon posting, if by first class or
overnight mail (postage prepaid). The persons for each party to whom notices are to
be delivered are as follows:

19



IN WITNESS WHEREOF, the parties hereto have executed this Contract, the Effective Date of which is

indicated on page 1.

CITY: SKANSKA:

City of

Long Branch

By: Adam Schneider By:  Christopher Cestone
Title: Mayor Title: Senior Vice-President
Date Date

Signed: Signed:

Address for giving notices:

Address for giving notices:

Howard H. Christopher
Woolley, Jr., City Cestone, Senior
Administrator Vice-President

344 Broadway 1633 Littleton Road

Long Branch, NJ 07440

Parsippany, NJ 07054

Telephone: 732-571-5645

Telephone: 973 753 3602

Email: hwoolley@ci.long-branch.nj.us

Designated Representative:

Brian Dowling

Email:
Christopher.Cestone@skanska.com

Designated Representative:

Christopher Cestone

Title: Redevelopment Coordinator

Phone Number: 443-261-1986

Facsimile Number: 443-261-1980

E-Mail Address: BDowling@bbpallc.com
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E-Mail Address: Same as above




EXHIBIT A

SCOPE OF SERVICES

Work on this Project will be broken down into 5 specific phases as follows; the scope of this Contract is
limited to Phase 1. Scope and fees for Phases 2 through 5 will be the subject of a future Contract(s).
The anticipated phases are described as follows:

Phase 1: Research and Design
Phase 2: Permitting

Phase 3: Completion of Design
Phase 4: Bidding and Contracting
Phase 5: Construction

I. SERVICES, SCHEDULE FOR PROVIDING SERVICES, AND SCHEDULE OF VALUES

PHASE 1: RESEARCH AND DESIGN

Task 1 - Participation in Project Kickoff Meeting/Concept Alternatives Presentation and Project
Management Plan

It is the City’s expectation that the project kickoff meeting will occur no later than ten (10) business
days after a contract for services is executed between the City and the selected firm. Preparation for
Kick-Off meeting will incorporate review, analysis, and commentary of “Concept Alternative Report”,
which will include a conceptual cost estimate prepared by project lead designer McLaren Engineering.
The Kick-Off meeting will coincide with McLaren’s “Conceptual Alternatives Presentation”, at which
SKANSKA will participate by presenting its view regarding each of the conceptual alternatives prepared
by the McLaren Team.

After project kickoff meeting Skanska will submit a detailed project management plan setting out
committed deliverable deadlines and any required City input or resources along with an outline of the
procurement process and a master schedule.

Skanska will host one (1) kick off meeting in its New York office in the Empire State Building with all
project participants. Skanska will also participate in McLaren’s “Conceptual Alternatives Presentation”
in Long Branch New Jersey, at which SKANSKA will participate by presenting its view regarding each
of the conceptual alternatives prepared by the McLaren Team.

Deliverable 1 — Detailed Project Management Plan to be provided within 5 weeks of Notice to
Proceed.

Task 1 Value - $23,688.
Task 2 — Constructability Evaluation of 30% Schematic Design
Review of 30% SD plans and drawings from the Lead Design Team for constructability, schedule

compliance and budget. This task includes management of preconstruction process using compliance
with phase exit criteria as established by the project goals and objectives. All budgets/project cost
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estimates will contain sufficient detail to allow additions, changes, and substitutions of different
components and materials.

Skanska will host one (1) meeting within five days of receipt of the 30% SD’s at its New York office in
the Empire State Building. Skanska will also participate in a reconciliation meeting in Long Branch,
New Jersey within five days after the 5 week task duration.

Deliverable 2 — Constructability Evaluation for 30% SD to be provided within 5 weeks of receipt of
the 30% SD submission.

Task 2 Value - $51,866.
Task 3 — Constructability Evaluation of 100% Schematic Design

Review of 100% SD plans and drawings from the Lead Design Team for constructability, schedule
compliance and budget. This task includes management of preconstruction process using compliance
with phase exit criteria as established by the project goals and objectives. All budgets/project cost
estimates will contain sufficient detail to allow additions, changes, and substitutions of different
components and materials.

Skanska will host one (1) meeting within five days of receipt of the 100% SD’s at its New York office in
the Empire State Building. Skanska will also participate in a reconciliation meeting in Long Branch,
New Jersey within five days after the 5 week task duration.

Deliverable 3 — Constructability Evaluation for 100% SD to be provided within 5 weeks of receipt of
the 100 % SD submission.

Task 3 Value - $43,411.

Task 4 — Constructability Evaluation of 30% Design Development

Review of 30% DD plans and drawings from the Lead Design Team for constructability, schedule
compliance and budget. This task includes management of preconstruction process using compliance
with phase exit criteria as established by the project goals and objectives. All budgets/project cost
estimates will contain sufficient detail to allow additions, changes, and substitutions of different
components and materials.

Skanska will host one (1) meeting within five days of receipt of the 30% DD’s at its New York office in
the Empire State Building. Skanska will also participate in a reconciliation meeting in Long Branch,

New Jersey within five days after the 5 week task duration.

Deliverable 4 — Constructability Evaluation for 30% DD to be provided within 5 weeks of receipt of
the 30% DD submission.

Task 4 Value - $62,418.
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Task 5 — Development of Procurement Process

Develop the suggested procurement process for construction services including the contractual process.
Skanska will host one (1) meeting within five days upon request to commence this task at its New York
office in the Empire State Building. Skanska will also participate in a meeting in Long Branch, New

Jersey within five days after the 3 week task duration to discuss our recommendations.

Deliverable 5— Development of Procurement Process will be provided within three (3) weeks upon
request.

Task 5 Value - $17,569.
Total Value Tasks 1 — 5 - 3198,954.
Note: If additional meetings are required beyond those outlined above and as a result the task value is

exceeded, SKANSKA will request an amendment to adjust the task value accordingly, which request
CITY shall not unreasonably deny.
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EXHIBIT B

CITY’S RESPONSIBILITIES

In addition to other responsibilities of CITY as set forth in this Contract, CITY shall at its expense:

A.

Upon SKANSKA’s request, furnish to SKANSKA available information pertinent to
the Project including reports and data relative to previous designs, or investigation at
or adjacent to the Site.

upon SKANSKA'’s request, furnish or otherwise make available such additional
Project related information and data as is reasonably required to enable SKANSKA to
complete its Services, if applicable. Such additional information or data would
generally include the following:

a. Property descriptions.
b. Zoning, deed, and other land use restrictions.

c. Property, boundary, easement, right-of-way, and other special surveys or data,
including establishing relevant reference points.

d. Previous explorations and tests of subsurface conditions at or contiguous to the
Site, drawings of physical conditions in or relating to existing surface or
subsurface structures at or contiguous to the Site, or hydrographic surveys, with
appropriate professional interpretation thereof.

e. Previous or existing environmental assessments, audits, investigations, and impact
statements, and other relevant environmental or cultural studies as to the Project,
the Site, and adjacent areas.

£ Data or consultations as required for the Project but not otherwise identified in the
Contract or the Exhibits attached hereto. '

Give prompt written notice to SKANSKA whenever CITY observes or otherwise
becomes aware of the presence at the Site of any environmental concerns or any other
development that affects the scope or time of performance of SKANSKA’s Services,
or any defect or nonconformance in SKANSKA’s services, the Work, or in the
performance of the Lead Design Team or any Subcontractor or Contractor.

Arrange for safe access to and make all provisions for SKANSKA to enter upon
public and private property as required for SKANSKA to perform services under the
Contract.

Examine all alternate solutions, studies, reports, sketches, Drawings, Specifications,
proposals, and other documents presented by SKANSKA (including obtaining advice
of an attorney, insurance counselor, and other advisors or consultants as CITY deems
appropriate with respect to such examination) and render in writing timely decisions
pertaining thereto.

Provide, as required for the Project:
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e Accounting, bond and financial advisory, independent cost estimating, and
insurance counseling services.

e Legal services with regard to issues pertaining to the Project as CITY requires,
Contractor raises, or SKANSKA reasonably requests.

e Such auditing services as CITY requires to ascertain how or for what purpose
Contractor has used the moneys paid.

e Placement and payment for advertisement for Bids in appropriate publications.

Advise SKANSKA of the identity and scope of services of any independent
consultants employed by CITY to perform or furnish services similar to those
hereunder with regard to the Project, including, but not limited to, cost estimating,
project peer review, value engineering, and constructability review.

Furnish to SKANSKA data as to CITY s anticipated costs for services to be provided
by others (including, but not limited to, accounting, bond and financial, independent
cost estimating, insurance counseling, and legal advice) for CITY so that SKANSKA
may assist CITY in collating the various cost categories which comprise Total Project
Costs.
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